India’s Gains and Losses at WTO Bali Ministerial

While the recent developments in the WTO Ministerial at Bali during December 3-6 have been interpreted as a victory for the stand taken by the Indian government, we are genuinely concerned about whether India truly benefited from this deal – especially the millions who require a strong food security system and the millions of small and marginal farmers who also need a remunerative market support system. Several reports indicate adverse impacts of going ahead with the agreements drafted in Bali. 

Through this letter, we are bringing our concerns to the urgent attention of the Parliamentary Standing Committee on Agriculture. In particular, we ask for a debate in the Parliament on the implications of the Bali package and the approach of Indian government towards WTO, and request the Committee to write to the Commerce Ministry to not proceed with any negotiations or agreements without first having such a debate. Additionally, we also believe that all state governments have to be consulted on the subject, given that Agriculture is a state subject as per our Constitution.

The concerns about the developments in the Bali Ministerial are primarily on three aspects:

(1) The adverse terms of Public Stockholding agreement (attached as an annexure)
(2) The Trade Facilitation agreement pushed by developed countries

(3) The fundamental imbalance and injustice in the WTO, especially in the Agreement on Agriculture and Agreement on Subsidies and Countervailing Measures

(1) Adverse terms of Public Stockholding agreement:

(a) The right of India to put in place a food security system for its citizens and price support system for its producers is compromised. It only provides that “Members shall refrain” from challenging a developing country over such a program, but it is not a binding agreement like the Trade Facilitation agreement.

(b) While Para 2 says that this interim solution will be in place “until a permanent solution is found”, it is stated in Para 1 that the permanent solution is “for adoption by the 11th Ministerial Conference” which implicitly puts a 4-year timeline. The 4-year deadline is something that the G-33 countries have been protesting even before the Bali meeting. Moreover, nothing is prescribed as far as nature of the “permanent solution” – whereas the developing countries are very clear on their demand regarding the permanent solution that the food security and procurement from small farmers should be put into Green Box. This 4-year window should also be viewed with a realistic lens of the fact that several contentious and vexatious issues have not been resolved in the WTO for years now.  

Even this protection applies only to challenges over “the obligations under Articles 6.3 and 7.2 (b) of Agreement on Agriculture”, which means India is still open to challenges under ASCM. Without ASCM being covered, the programme may be accused of impacting export markets by leakage, for instance, even if involuntarily. For a large programme such as India’s, such cases may be easier to build. It is worth noting that the Cabinet had decided on November 28th 2013 that the ‘peace clause’ must cover the ASCM also; however the Bali Package text of December 6th 2013 does not contain this. 

(c) The agreement is limited to “public stockholding programmes for food security purposes existing as of the date of this Decision” (our emphasis). This clause which is essentially a “freeze clause” means that any future expansion of the program could be treated as a violation. For example, the long-standing demand of including pulses and oilseeds into the PDS and procurement system is immediately jeopardized. Similar would be the case with any increase in quantity of foodgrains to be supplied through PDS or addition of other components to food security system.

The Footnote Number 3 is deceptive and even as it states that this Decision does not preclude developing countries from introducing programmes of public stockholding for food security purposes, in the name of Safeguards against Circumvention, Para 4 clearly states that they should not distort trade and Para 5 prohibits an increase of the support subject to the Member’s Bound Total Aggregate Measure of Support (AMS) or the de minimis limits.

(d) Concerns have been raised that even an increase in MSPs or institution of a price guarantee system would be treated as violation because of this “freeze clause”.

(e) The clause only refers to support provided to “traditional staple food crops”, again bringing into question whether millets or pulses or oilseeds would be considered as “staple food crops”. 

(f) Different state governments might decide to expand or strengthen food security system beyond what is provided in the Central Government’s Food Security Act. Certain state governments have always taken the initiative for higher distribution of food-grains in their PDS, or a higher procurement from their farmers through Civil Supplies. Will this agreement curtail the rights of the state governments to similarly expand food security program and entitlements during the next 4 years  is a question that analysts are raising. 

(g) Para 4 has the alarming provision that “Any developing Member seeking coverage of programmes under paragraph 2 shall ensure that stocks procured under such programmes do not distort trade…” This can be used to negate all the protections of the so-called Peace Clause because the onus is on the developing countries to prove that their procurement programs are not trade-distorting and those programs can still be challenged in WTO on these grounds. Given the unfair determination of what constitutes “trade-distorting”, this provision is a clear capitulation to the US/EU position. 

(h) Furthermore, the freeze clause referred above in (d) effectively leaves out the countries which might be considering a food security program but not yet finalized it as of the date of this Decision. As a leader of the developing world, India should have ensured that the terms are broad enough to protect not only its own recently passed National Food Security Act, but the current or future food security programs that benefit the poor in other developing countries.

The freeze clause effectively puts an end to the scope of expansion of food security programmes in any meaningful way and it might take many years for a real solution to be put in place – this is a great cause for concern.

(i) In return for these half-hearted protections, India and developing countries had to agree for onerous burden of continuous reporting all details of their food security and procurement programs and subjecting them to examination to ensure that they do not distort trade.

(j) None of the demands of the developing countries regarding the unfair terms of AoA and ASCM have been addressed. For example, the Support Price valuation continues to be based on 1987-88 prices, and not revised based on current prices as per India’s demand.
It is evident that notwithstanding the triumphant posture of the Indian government, the terms of the agreement are a severe compromise on several points. In essence, all these points should have been addressed in the current Ministerial when we had the bargaining chip of the Trade Facilitation agreement being pushed by the developed countries and WTO Secretariat. Now, these will have to be addressed in the negotiations towards a permanent solution in the next 4 years, and that might mean further compromises in the negotiation process. 

(2) The Trade Facilitation and other agreements
(a) The Trade Facilitation agreement which was being pushed by the developed countries as their main agenda for the Bali Ministerial, is the one which places binding requirements on the developing countries to change their customs, tariffs and other systems. The main effect of this agreement is to make it easier for Multi-national Corporations to move their goods freely and with least obstacles from India and other developing countries.

(b) India had asked for several changes in the Trade Facilitation agreement to have a better balance between the developed and developing countries. However, many of these demands were not met, because the bargaining in the Ministerial was mainly around ensuring that the Food Security program is not jeopardized. The result is that the Trade Facilitation agreement continues to favour the interests of the developed countries and the MNCs. 

(c) The agreement doesn’t provide for binding technical and financial assistance to the developing countries to meet the new requirements for changing their customs and other systems. There are some welcome provisions to provide assistance to LDCs (least developed countries) but this is not sufficient. Even these funds would be diverted from existing aid budgets to those countries.

(d) The demands for removing export subsidies by the developed countries and improving the terms of trade in favour of developing countries have not been met. This is because of the intransigence of US and EU. 

(e) Similarly, in the case of Cotton, the developed countries blocked any deal that would harm the interests of their agribusinesses. All the Bali Ministerial could say was, “We regret that we are yet to deliver on the trade-related components of the 2005 Hong Kong Ministerial Declaration.”
(3) Addressing the fundamental imbalance and injustice in WTO agreements:
(a) It is clear from the above that just to get temporary respite for our food security program, India has agreed to further the free trade agenda of the developed countries. In the process, the fundamental issues regarding WTO, especially the AoA and ASCM, that we have been raising still remain unaddressed.

(b) This includes the fact that the developed world has, right from the beginning, created a system that favours them, including categorizing their trade-distorting subsidies under various guises within the Blue and Green Boxes. Over the years, farmers in the developed world only received higher subsidies with no cuts promised in the WTO actually seen, since these nations manage to showcase them as “non-trade-distorting” which is not the truth.

(c) On the other hand, the de minimis Aggregate Measure of Support and the way it is calculated is grossly unfair, including in terms of the reference year chosen (1986-87). 

It is clear that in the 9th Ministerial of the WTO in Bali, India lost its sovereign and democratic policy and programmatic spaces to ensure food and livelihood security for its citizens. State governments were ignored. No public debate and consultations informed the negotiations. Rather than use the opportunity of the Bali Ministerial to address some fundamental injustices built into the WTO, India actually ended up giving a new lease of life to the failed WTO, as farmers’ groups have already pointed out. It is surprising and unacceptable that India has ended up making trade facilitation as its main interest while development, and food and livelihood security of its citizens have been sacrificed.

Demands:

Government of India should refrain from agreeing to the text and conditions of the Bali Package when this comes up for adoption in the WTO General Council in July 2014. The same should be communicated in unambiguous terms to the WTO Secretariat straightaway. It is in fact unfair on any government that will come to power after the General Elections next year for the current UPA government to move forward on the Bali Package text in any way. 

We demand that Government of India debate the whole deal in detail in the Parliament immediately. It is also essential that state governments are consulted; similarly, consultations with farmers’ groups is important. The outcome of such processes is what India should take to the WTO table as non-negotiable. 

